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March 27, 2008

Memorandum

To:
    Field Section Chief, Branch of Cadastral Survey (ES-956)


From:       White Earth Project Lead (ES-956)

Through:  Chief, Branch of Cadastral Survey (ES-956)

Through:  Deputy State Director, Division of Business Resources (ES-950)

Subject:    Manual of Surveying Instructions Rewrite – Comments concerning 
    Half-Mile posts

This replies to your memorandum of February 20, 2008, requesting Eastern States comments on the next edition Manual sections concerning half-mile posts.  Hopefully, you will concur that the points below are justified given the lengthy explanations that follow.
· Present policy concerning half-mile posts has been essentially the same for nearly        100 years.  The scope is limited to Public Lands in Alabama and Florida.  The policy   has never been legally challenged.
· The Manual is a guide for the survey of Public Land; the public lands affected in Alabama and Florida already have dependent resurveys with regulation metal monuments all based upon the current policy and procedure.  

· Private boundaries are governed by State statute and State case law with legal doctrines that have no bearing on Federal lands.  BLM’s Manual for the survey of the Public Lands should certainly not venture there.

· Duplication of text serves to confound rather than clarify.  Having virtually the same language in two separate chapters is confusing.  
Recommendation:

I would strongly urge using the text of the 1973 Manual as is, placing it in the appendix. 


My considered opinion follows:    

The Manual of Instructions for the Survey of the Public Lands of the United States, 1973 edition is currently under study and rewrite.  The draft next edition adds a good faith location consideration for half-mile posts.  This changes consistent Federal policy that has never been legally challenged or overturned.

Earlier editions of the Manual balanced the intricacy of the Public Land Survey System with an understanding that the Manual provides basic rules, instruction and guidance for a complex subject dating back 223 years.

The subject of half-mile posts is addressed in Section 5-39 of the 1973 Manual.  Virtually the same language was part of the appendix in the 1947 Manual, which was the first time the subject of half-mile posts appeared in any Manual.  Half-mile posts were established in the early surveys of Alabama and to a lesser degree Florida. Their limited scope renders further elaboration in the Manual unwarranted.

Each previous edition of the Manual has been a refinement, bringing the guidance for 
the survey of the Public Lands in line with current Federal Statute, Federal case law interpretations, Departmental decisions and decisions of the Interior Board of Land Appeals.  Obsolete requirements, techniques, and archaic language, were also brought up to date.  This was done not only to achieve contemporary legal and technical compliance, but also for the sake of clarity and brevity.  

In the case of the half-mile post, this good faith location emphasis refers to the actions 
of individuals 9 to 10 generations removed from the current abutting owners to the Public Lands.  The new edition adds no new guidance as to what constitutes proof of those actions.  The reader is left with the impression that the mere existence of occupation and use lines is enough to link them all the way back to the actions of the original patentees.

A patentee’s bona fide right is a right legally acquired under the law.  Historically, this right is interpreted to relate to an entryman’s claim of ownership, his title to the land.  The resurvey process can affect this bona fide right only in respect to location on the earth.  In the resurvey of the Public Lands, some allowance is given to accepting an entryman’s reasonable attempt at locating occupation and improvements.  This is allowed when the direct and indirect evidences of the original corners have disappeared, and the acceptable location relates favorably to the prescribed proportionate reestablishment procedures.

However, extending the good faith location consideration to half-mile posts is akin to extending the principle to witness corners, reference monuments, or any monumented point of the original survey that happens to have been set within some proximity to a corner of the original survey that was never physically monumented.  

One entryman’s good faith reliance in the wrong monument is not binding on the abutting entryman without first meeting the statutory time frames and case law requirements that have evolved, namely, adverse possession, acquiescence, agreement, and repose.  None of these common law doctrines run against the sovereign.  Consequently, erroneous actions of an entryman, whether done in good faith or not, are not binding to the United States.   

Just as the erroneous adoption of a witness corner in an entryman’s good faith location is not binding, the same applies to a half-mile post.  The United State’s long standing policy has been that a half-mile post that does not meet the statutory requirement for a quarter section corner does not constitute one.

If the bona fide rights of the abutting owners, as defined by their good faith locations, are paramount, it would mean that the public’s rights in the public domain are somehow less bona fide and subject to constant instability.  This obvious dichotomy is widened with the next edition Manual’s over-zealous emphasis of the bona fide rights of the abutters to the public domain lands.  Adding a good faith location consideration to the treatment of half-mile posts epitomizes the point. 

As stated above, Manual guidance must be in line with Departmental decisions and Federal case law.  To my knowledge, the latest Federal case directly addressing an abutter’s bona fide rights is Sweeten v. U.S., 684 F. 2d 679, a 1982 case decided by the United States Court of Appeals for the Tenth Circuit.  The court held that the bona fide rights of the appellant extend to the center line of the section reestablished from the original survey in existence prior to their patent.  The appellant court in Sweeten also pointed out that the Supreme Court of the United States has ruled that no title to public lands can be obtained by adverse possession, laches, or acquiescence.  

To my recollection, there is no new Departmental or Federal Court decision to imply or justify a need, to stress the importance of the protection of bona fide rights and good faith locations any more than currently exists.  Yet the draft next edition seems to go overboard on the subject.  A few word/phrase searches serve to demonstrate.

The phrase “bona fide rights” appears in the 1973 Manual 10 times; one time in chapter I, eight times in chapter VI and one time in the index.  In the next edition it appears no less than 54 times not counting an index; two times in chapter I, five times in chapter III, 13 times in chapter V, 18 times in chapter VI, two times in chapter VII, one time in chapter IX and 13 times in chapter X.

The phrase “good faith” appears in the 1973 Manual 14 times; one time in chapter V and 13 times in chapter VI.  In the draft next edition it again appears no less than 54 times; three times in chapter III, eight times in chapter V, 32 times in chapter VI, six times in chapter VII and five times in chapter X.

We have been told that much of this additional material is supposed to clarify confusing elements of the 1973 Manual.  The intended clarity is quickly obscured with redundant statements.  Specifically, the same language concerning half-mile posts appears in two separate chapters of the next edition.  It is unwarranted and redundant to the point of confusing rather than clarifying the issue.  The Government as a whole has acknowledged the need for simplifying the language used in its regulation and policy.  Perhaps it would be prudent for our Public Affairs staffs to review the next edition for grammatical correctness and readability.  
The majority of the remaining Public Lands in Alabama and Florida have already been dependently resurveyed and remonumented with regulation metal monuments.  These surveys were executed in accordance with the here-to-fore acceptable policy and guidance for half-mile posts.  An attempt to expound upon the topic of half-mile posts adding criteria which is legally questionable serves no useful purpose.  

The next edition editor has said that there is some apparent confusion in the private survey sector relating to half-mile posts warranting extended Manual treatment.  This has little merit because once land has been patented, the United States is without jurisdiction.  Federal boundaries are the subject of Federal law; private boundaries are the subject of State law.  As already stated, the Supreme Court has held that the common law doctrines amounting to unwritten transfers of land do not apply to the United States.

It is often argued that because various Public Land States have adopted the BLM’s survey Manual by statute, it, therefore, has the force and effect of law in those States.  The Supreme Court of Idaho has aptly ruled that these statutes intend the Manual to be used for the guidance of surveyors; they do not infer any special legal significance upon it.  See 116 Idaho 429; 776 P.2d 438; 1989 Ida.  

The Supreme Court of Alabama, dealing with excess in a section where there are different owners deriving title from the United States, distinguished the control of half-mile posts by stating.  

“It is only when there is an error in not placing the half mile post or corner at the center of the line of the section, that the inequality occurs.  By law, these corners are not declared to be “established as the proper corners,” as is done in the case of sections;

 to disturb which would distract a whole township: but they are to be as “nearly equidistant as possible from the corners of the section;” and if there is an error found in that particular, by which one person owning one half or quarter of a section, has got possession of more than the half or quarter, it is the opinion of the Court that this error can be corrected.”  See Walters v. Commons, 2 Port. 38; 1835 Ala.

The original field notes of the section line in question, the line between Sections 8 and 17, T. 18 N., R. 10 E., St. Stephens Meridian, Alabama, show that the original half-mile post was set midway on the true section line.  Stated another way, the half-mile post was by record set at the point for the quarter corner. 

So the Alabama high court is saying the record establishment of the half-mile post is immaterial, if, by actual survey the half-mile post does not sit equidistant between the section corners of the line.  This may well be the reason very few original half-mile posts have been perpetuated in Alabama.  The majority of the sections have quarter section corners that have been established at midpoints on the section lines. 

The 1835 Walters v. Commons decision of the Alabama Supreme Court has never been overturned.  It is in accord with the stated long standing policy of the United States that a half-mile post that does not meet the statutory requirement for a quarter section corner does not constitute one.    

In a June 18, 2007 email message to the former Eastern States Chief Cadastral Surveyor, the next edition editor shed some light on his opinions about half-mile posts.

“Regarding “Half-Mile Posts” Alabama and Florida, my reading of the literature and personal discussions has indicated there exists confusion by private land surveyors on what the Manual is saying.  There are many BLM surveyors who have rarely, if ever, have had to deal with them.  BLM can help prevent unnecessary Federal interest land boundary complications by wide spread and clear instructions, written for the Federal authority surveyor.  The Manual is often referenced by private land surveyors and legal counsel.”

I am not surprised at an appearance of confusion.  Unless you have an appreciation for and understand the controlling legal forces on each side of a Public Domain land boundary, the situation can and usually is confusing.  Considered on the whole, private surveyors through the course of a career, rarely, if ever, do a boundary survey involving Public Domain land.  Their boundary survey experience deals with boundaries between private individuals.  As pointed out above, there is a host of legal principles embodied in private law that is not applicable to Federal boundaries.  Consequently, technical procedure rooted in Federal law concerning the Public Lands and its surveys can seem to be flawed or erroneous.

Another dynamic at play within the small cadre of BLM’s Cadastral Survey is that many of today’s surveyors in the organization come with education and experience solely from a private boundary perspective.  Public Land surveying is for the most part a dying art, the colleges and universities having abandoned any major focus of their curriculum related to it.  Through no fault of any individual surveyor, he comes to the organization heavily weighted with the legal aspects of private boundaries.  Public Land surveying issues were not taught or were not part of their work experience.  Sometimes these technical procedures seem flawed to Federal surveyors as well.  This is not unique to Cadastral Survey.  The Bureau has recognized similar situations with its Realty and Land Law professionals.

As an Eastern States BLM Cadastral Surveyor, I have but a passing knowledge of Donation Land Claims and the surveys related thereto.  Similar to the half-mile posts of Alabama and Florida, these claims are very limited in scope, applicable only to the Pacific Northwest.  I don’t see a concerted effort to address the subject of Donation Land Claims in the next edition.  The same can be said for numerous minutiae of the Public Land Surveys, i.e. arpent surveys in Louisiana; swamp land selections and transfers, some without the benefit of survey; British, French, and Spanish Private Land Claims; Mississippi has sections that are 160 chains long.  The list is by no means inclusive.
I cannot recall seeing one survey protest or Federal case concerning the Federal policy on half-mile posts.  There are no questions or inquiries concerning half-mile posts in the Eastern States Cadastral reading files that date back to the 1950’s.  Florida Judge Treiman’s inquiries of 1950 and 1957 which were previously discussed and sent to the editor, were received at the headquarters office; the 1957 response was rewritten in the Solicitor’s Office and has been held as the Solicitor’s opinion on the matter ever since.  In short, there is nothing official, be it inquiry, protest, IBLA decision or Federal case law to support the editor’s contention of confusion about the Federal policy related to half-mile posts.  His fear of “Federal interest land boundary complications” is equally unjustified.

There have been papers written and published about half-mile posts other than the dissertation by David Griffin referenced by the next edition editor.  In contrast to the conclusions drawn by Griffin, the other authors did not suggest enacting state legislation to overturn a State Supreme Court decision.  Jimmy Thigpenn, III expressed a warning for his fellow surveyors to recognize that the presence of half-mile posts in the record of the original surveys requires special consideration.  See Half-Mile Posts and Quarter Corners of the Early G.L.O. Surveys in Florida (Panel on Proportionate Measurements) by James A. Thigpenn, III, 1968 ACSM proceedings.

I believe the most recent paper on the subject of half-mile posts was written by John R. Gargis in 2007.  He attempts to discover the true origins of half-mile posts, acknowledges the confusion that has occurred in private practice, and considers their technical treatment.  See Papers authored by John R. Gargis, Professional Surveyor and Mapper, 2007.
The Federal policy on half-mile posts first appeared in the 1909 General Land Office (GLO) Circular on the Restoration of Lost and Obliterated Corners that states half-mile posts have no bearing upon the subdivision of the section except where they happen to occupy the mid point on true lines between section corners.  The GLO and BLM have not varied from this policy for nearly 100 years, as it is based on Statutory Laws.  Any rule or regulation published in a technical bulletin by an administrative agency is null and void when it is in conflict with the law.  

The current Manual’s technical aspects of dealing with recovered half-mile posts first appeared in the Special Instructions for Group surveys involving whole township resurveys of National Forest System lands in Alabama.  See Special Instructions Group Number 14, Alabama, August 26, 1937.  
In transmitting the final returns for Group 14 Alabama, the acting Supervisor of Surveys, A. C. Horton Jr., questioned the applicability of some of the half-mile post procedures required in the Special Instructions.  His main concern was that the quarter corner, established according to instruction, disagreed with the recovered original half-mile post which the adjoining property owners had used as the true point for the quarter corner.  This had occurred in two instances, once in each of the two townships returned.  See letter to the Commissioner of the General Land Office, Washington, D. C., dated October 24, 1941.
The next edition editor’s interjection of a good faith location consideration for half-mile posts seems to address similar concerns for an abutting private property owner’s rights.  The Commissioner of the General Land Office saw it differently.

The Commissioner’s response examined the original survey record and the specifics 
of each case.  This was done within the purview of Federal law and the previously mentioned 1909 circular of his office.  The Commissioner’s response noted the Department’s approval of this circular by citing 38 I.D., 1.  The Commissioner reaffirmed what had been done and in closing addressed the expressed concerns for the adjoining property owners with the following statement: See Memorandum to Mr. Frank M. Johnson, Supervisor of Surveys, Denver, Colorado, dated May 21, 1942.
“The question of title to the lands affected by that “half mile post,” under the doctrine 
of adverse possession or otherwise, if agreement cannot be affected by the adverse claimants, is a matter for determination by the local courts, under the laws of the State 
of Alabama.”

The Commissioner’s decision took into account the bona fide rights of the abutting owners because the Resurvey of Public Lands Act of March 3, 1919, which forbids the impairment of said bona fide rights in the resurvey process, was the Federal authority for making the resurveys in the first place. 

As already stated, the topic of half-mile posts was in the appendix of the 1947 Manual.  The language used comes directly from Arthur D. Kidder, Associate Supervisor of Surveys.  This is readily apparent because Mr. Kidder was the author of the Special Instructions for Group Number 14 Alabama that contain mostly the same text.  Under the discussion of Sec. 376 which is the 1947 Manual section for Half-Mile Posts “Mr. Kidder:  This doesn’t belong in the body of the manual.  It is too special.”  See Minutes of the Board of Technical Procedure, Morning Meeting May 15, 1944.  From this, it is equally apparent that the placement of the text in the appendix is also directly attributable to Mr. Kidder.  I would consider the subject matter expertise of Arthur D. Kidder to be unquestionable.

Mr. Thomas Tillman, the editor of the 1973 Manual, must have been of the same mind as Mr. Kidder regarding his treatment of the half-mile posts.  He deleted an initial paragraph judged to be superfluous to the subject.  Mr. Tillman also brought the text into the main body of the Manual, but the language and technical procedure was virtually unchanged from the 1947 Manual.

When retracing the boundaries between Federal and private ownership, it is easiest to concede any discrepancy to the apparent favor of the abutting private owner.  The practice is justified more and more on the basis of protecting their bona fide rights.  The emphasis is being so strongly stressed that I fear we are, at times, forgetting or losing sight of the bona fide rights of the public.  Congress has not passed any Statute, nor has there been any Federal case law, serving to abrogate the public rights to the Public Domain or our charge to protect it.  Cadastral Surveyors are not vested with the authority to dispose of the Public Domain lands anymore than we are authorized to take private land.  In our zeal to prevent the latter, we should exercise caution that our survey decisions don’t amount to the former.  

In summary, it should be clear that a good faith location consideration is not warranted in the treatment of half-mile posts.  In fact, utilizing the consideration as written in the draft next edition contradicts Federal Statutes and would not be legally defensible.  Consequently, I would suggest that the language in the current Manual, in regard to half-mile posts, not be altered.  If it is somehow deemed necessary to have the same language in both chapters six and seven, I would urge removing the topic from the main body of the text, and placing it in the appendix, similar to the 1947 edition.  Duplication of text serves to confound rather than add clarity.  

Attached is a separate document that delves into the context of half-mile posts within the history of the Public Land Survey System.

Attachment:  

Half-Mile Posts, Alabama and Florida (14 pages)
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